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Discussion of the Natural Resource Damage Assessment
Mr. Darby provided an overview of the Natural Resource Damage Assessment (NRDA) process and the status (Attachment 1) of a proposed NRDA settlement on the Black Oak Ridge Conservation Easement.
NRDA is a process where a natural resource trustee may pursue compensation on behalf of the public for injury to natural resources from releases of hazardous substances. It was determined that there were human and ecological losses in Lower Watts Bar Lake (LWB) as a result of releases of mercury and some PCBs (6-9 percent) from the Oak Ridge Reservation. In 1992 an Oak Ridge trustee council was formed consisting of the Department of the Interior (U.S. Fish and Wildlife Service), the state of Tennessee, the Tennessee Valley Authority (TVA) and DOE, which acts as both a trustee and the lead agency for cleanup. 
In 1995 a record of decision (ROD) was signed for LWB. The ROD determined it was best to leave the contaminants in place and allow sediments to cover the contamination. The ROD prevented commercial and recreational fishing and dredging in the area of the releases so as not to stir up the contaminants. In 2000 a draft study was completed quantifying recreational fishing losses. 

In 2001 the state of Tennessee submitted a settlement proposal to offset the losses. One of the options was to establish a conservation easement on the DOE Oak Ridge Reservation (ORR). In 2002 an agreement in principle was signed and in 2005 the Black Oak Ridge Conservation Easement was established (location of the easement is shown on page 10 of Attachment 1). 

The easement is available to the public for hiking, running, biking, bird watching, hunting, and other passive uses. Passive use refers to activities that would not significantly damage the land. Use of off-road vehicles and horseback riding that would damage trails are not allowed. Black Oak Ridge Conservation Easement is managed by the state as a Wildlife Management Area and State Natural Area. 

A valuation study to determine the value of the easement and a habitat equivalency analysis was done by a company called IEc to compare the economic and ecological losses in LWB with the ecological and recreational gains of the Black Oak Ridge Conservation Easement. Mr. Darby said this analysis is tricky because a comparison is done of a water resource and an upland resource. The study indicated that the human use losses in LWB are $6-10 million. The human use gain in the conservation easement is about $6 million. The ecological losses in Lower Watts Bar are about one-half the ecological gains from the conservation easement. Accordingly, the losses incurred in LWB are roughly balanced by the gains acquired through the establishment of the Black Oak Ridge Conservation Easement. 
At this point the establishment of the easement is not a final settlement. IEc is preparing a final report on its findings. A public comment period will be set as well as a public meeting where IEc findings will be explained. With input from the public comment period and the public meeting the trustees will develop a final NRDA settlement.

Mr. Darby said there are other areas on the ORR where NRDA could be used. They include Lower East Fork Poplar Creek, groundwater on the ORR, White Oak Lake, and other areas where natural resource injuries may exist after remediation. 

Mr. Mulvenon asked what the driver or law is for using NRDA. Mr. Darby said it is part of Comprehensive Environmental Restoration, Compensation and Liability Act (CERCLA). He said it is only used when a public resource is affected. It does not apply to private property. NRDA is implemented after a ROD is signed. He said any agency that is involved with natural resources could be involved with an NRDA action, such as the U.S. Fish and Wildlife Service, the Tennessee Wildlife Resource Agency, or the National Oceanic and Atmospheric Administration. 

Mr. Trammell said the conservation easement is on DOE land and DOE is allowing the public to use it. He asked how long it would be available for public use. Mr. Darby said the word in the agreement is ‘indefinitely.’ He said there is wording about reclaiming the easement in the event of a national emergency. 

Mr. Olson said over time the damage done in LWB will cure itself. When that happens, he asked if DOE would take the easement back. Mr. Darby said he didn’t know, but the possibility of recovery was mentioned in the IEc report He said it would be a good question to ask at the public meeting. 
Mr. Murphree said the state of Tennessee submitted the settlement proposal. He asked if DOE could propose a settlement and if there were other proposal ideas. Mr. Darby said any agency could propose settlement ideas. Mr. Murphree asked who signs the settlement agreement. Mr. Darby said all the trustees would sign the final settlement, but only the state and DOE signed the agreement to establish the conservation easement. He said the state also has the right to sue if there is disagreement over the settlement. 

Mr. Murphree asked about a monetary settlement. Mr. Myrick pointed out that a monetary settlement would be impractical because it would be difficult to get money back to the public. 

Mr. Mulvenon said he thought $6 million was low for losses in LWB. Mr. Darby said most of that was the estimate for loss of recreational fishing. Only about $200,000 was for commercial fishing. 

Ms. Gawarecki commented that some of the economic loss in LWB was more of a result of postings preventing use than losses as a result of contamination. Mr. Darby said the posting impact was evaluated in the evaluation study. Ms. Gawarecki asked who is responsible for testing fish for contamination. Mr. Darby said DOE does testing as well as TVA. Testing is also done for the CERCLA Five-year Review. 

Ms. Dale asked if provisions are made for management of the easement. Mr. Darby said about $20,000  a year is provided for upkeep.
Ms. Gawarecki asked if the public comment period overlapped the scheduled public meeting. She thought some people might come to the public meeting for information before providing comments. Mr. Darby was not sure when the public comment period and public meeting would be scheduled. He said it will most likely be after the first of the year. Every effort will be made to see that the public meeting is held during the public comment period.
Mr. Murphree asked how the committee or ORSSAB could assist, suggesting perhaps hosting the public meeting. Mr. Darby said the state indicates it wishes to hold the public meeting. Mr. Murphree said the committee stands ready to assist where it can.
Review work plan – assign additional issue managers
The committee assigned issue managers for topics in December, March, June, July, and August (Attachment 2). 
Review guidelines for issue managers
The committee reviewed the guidelines for issue managers (Attachment 3). The only suggestion was to change the word ‘should’ to ‘will’ in number 3.
Mr. Myrick suggested that the guidelines do not lend themselves as well for a board meeting issue manager primarily because a pre-meeting is not typically held with principals for a board presentation.

He suggested revising the guidelines to reflect a board presentation issue manager responsibilities or writing separate guidelines for board presentation issue managers.

Mr. Murphree said he would bring those comments to the next Executive Committee meeting.

Review Response to Recommendation 165: Recommendation on Conducting Future Verifications of Cleanup
During the review of the response (Attachment 4) it was pointed out that independent verification would be used on transfers of property to the private sector. The response says ‘adequacy of cleanup at remediated properties not planned for transfer will still be subject to external regulatory oversight by Environmental Protection Agency (EPA) and the Tennessee Department of Environment and Conservation.’
Mr. Mulvenon noted that the ORSSAB recommendation did not differentiate between transfers to the private sector or keeping properties within DOE oversight.
The last sentence in the first paragraph of the response letter says ‘Independent verification of these sites may occur prior to the transfer of these remediated areas to the other DOE programs located on the Reservation for long term stewardship.’ Mr. Trammell asked what an example of such a transfer would be. Mr. Myrick said DOE Environmental Management (EM) could transfer property to the Office of Science and Science would want to make sure it's getting clean land. Mr. Myrick suggested that the Stewardship Committee monitor those kinds of transfers. 

Mr. Murphree said he would ask Steve McCracken, DOE Assistant Manager for EM, for additional clarification on the wording of the recommendation at the next ORSSAB meeting, October 8.

Review Response to Recommendation 170: Recommendation on Remedial Investigation/Feasibility Study for East Tennessee Technology Park (ETTP)
Mr. Olson said Mr. McCracken’s response letter (Attachment 5) implies that he will propose the use of risk-based goals in agreement with the ORSSAB recommendation even though EPA policy precludes the use of risk-based goals at ETTP.
Mr. Murphree said he would ask Mr. McCracken at the October 8 ORSSAB meeting to explain if he plans to negotiate for the use of risk-based goals. 
Input for October meeting

The topic for the October meeting is a report on the status of the remedial investigation/feasibility study and proposed plan for ETTP. The committee was asked to provide suggestions on points it would like to hear at the meeting.

Ms. Gawarecki said she would like to hear from EPA if a waiver could be negotiated to use risk-based goals for remediation standards rather than the use of maximum contamination levels. She asked that Jeff Crane with EPA participate in the October meeting either in person or by teleconference. 
Additions to agenda
Mr. Olson said there is nothing on the work plan about the status of Corehole 8 at Oak Ridge National Laboratory. Mr. Kubarewicz said there is little work going on there at this time but a milestone is in place in Appendix E of the Federal Facility Agreement for construction start September 30, 2009.

Action Items
1. Mr. Murphree will discuss with the Executive Committee about revising the guidelines for issue managers to better reflect the responsibilities of issue managers for board presentations or writing a separate set of guidelines for board presentation issue managers.
2. Mr. Murphree will ask Steve McCracken for clarification of wording in the response to Recommendation 165: Recommendation on Conducting Future Verifications of Cleanup.

3. Mr. Murphree will ask Steve McCracken if he will negotiate for the use of risk-based goals in the proposed plan for the ETTP Sitewide Decision.

4. Jeff Crane of EPA will be invited to participate in the October meeting.

The meeting adjourned at 7:04 p.m.
Attachments (5) are available on request from the ORSSAB support office.
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